FOUR MONTHS AND NINE DAYS OF SCANDAL. THE DESIGNATION OF THE COMMISSION TO GUARANTEE RIGHT OF ACCESS TO PUBLIC INFORMATION 
In view of the events that have occurred over the last two weeks, we would like to provide you with full details of how the AAC has responded to them and the steps it has taken to avoid a flagrant violation of Law 19/2014 on Transparency, Access to Information and Good Governance. As you well know, the appointment of five members of the Commission to Guarantee Right of Access to Public Information has been surrounded by controversy due to the absence of experts in archives and records management who were expected to form part of the body. Faced with a very specific literal conception of the law, a legal interpretation which is clearly biased, a falsified spirit of the Transparency Act, and a political will far removed from any form of transparency, we can do little more than relate what we consider to be a lamentable scandal with as much clarity and transparency as possible. This scandal not only undermines the knowledge and professional expertise of archivists—the records managers of this country—but also shows how the effort put into the drawing up of a pioneering and innovative law in Catalonia by the AAC has been clearly undervalued by the legislators themselves, who have shown themselves to be incapable of respecting either the spirit of the Transparency Act or its literal meaning. Through this communication we would like to provide an account of how events have proceeded and of how we perceive these events, not only for our members, but also for citizens at large. We have first-hand knowledge of the succession of events that we will give an account of, and, when appropriate, we will also cite other external sources. There are still some aspects that require further investigation, but the evidence of the scandal is quite clear. 
January to April 2015 
The passing of Law 19/2014 on Transparency at the end of 2014 revealed a commitment on the part of the legislator to provide Catalan citizens with accurate and authentic information and to prevent this task being left solely in the hands of journalists. The incorporation of a number of amendments made by the AAC to reinforce the role of records management as a method to provide exhaustive control of the quality of information—from the question of sources right through to the site where such information is to be published—was, without doubt, an innovation both in Spain and in the rest of Europe. The legislator’s approval even included articles written exclusively by them which were not taken from the AAC’s proposals or from the Ministry of Culture and which made the commitment to this innovation clear. Articles 39 and 40 provided specifications on the nature and composition of the Commission to Guarantee Right of Access to Public Information. Article 40.1 discussed the creation of a commission composed of 3 or 5 people who, according to point 3 of the same article, would be ‘lawyers specialised in public rights and experts in archives and records management, chosen from competent experts of renowned prestige with 10 years’ professional experience’. In a press conference held after the law was approved, CIU spokespeople confirmed that the nomination of 3 or 5 members would be made with immediate effect during the next meeting in January 2015, thus implying that the Commission would start work imminently, even though a period of six months had been established for its correct implementation. In reality, however, this did not occur and the members were not nominated during the month of January. 
The AAC kept a watchful eye on the nomination. During its appearance on 22 October 2014, the AAC made explicit reference to a decisive amendment to the text that was in circulation at the time and that discussed the composition of the new commission. The initial text indicated that the experts should be ‘lawyers specialised in public rights or experts in archives or records management’. It is noteworthy that this version indicated that the inclusion of archivists was only an option and not an obligation. The amendment proposed by the AAC was to replace the or with an and, thus reinforcing the spirit that the legislator had intended to invest in the law, whereby legal knowledge would not be considered exclusive in a field regulated by archive regulations since 2001 with Law 10/2001 on Archives and Records. This and represented an explicit recognition of the good work carried out by the CNAATD up to that point and incorporated part of its functions in the new commission. This proposal was well received by the rapporteurs of the law and in the middle of December 2014 four political parties incorporated it in their own proposals. The parties ICV, PP and CUP did not include it since their proposals for a commission were clearly different from the one being developed. The amendment went ahead and was accepted in the final text. The AAC proposed changing the or to an and to reinforce and leave no doubt whatsoever about the nature of the members of the commission and to ensure that the final choice was not left to the discretion of others. 

The beginning of February saw the uproar that was popularly known as the ‘Pujol Commission’ which was to investigate the presumed crimes of ex-president Jordi Pujol and his family. This uproar came about as a result of a Government report which outlined certain incongruities in the recovery of documentation concerning the contracts that the rapporteurs of the commission had requested. The press release issued by the Government contained disdainful comments—picked up by the AAC—about the skills of archive professionals and about the central archives of the Government of Catalonia, from where the files requested should have been sent without any complications. Members of the political party ERC asked us for a meeting to verify the inconsistencies of this report and we accepted. During this meeting we discussed many aspects related to archivists’ work and the correct recovery of information and we also discussed the Guarantee Commission. At that time we were not given any more information about its composition. We were simply told that there was still a long way to go. During the second week of February we sent a letter to the president of the parliamentary Institutional Affairs Commission requesting information on the matter. We did not receive a reply.
We received no further information related to the nomination in the subsequent months. Meanwhile, different training days were held during which the new Transparency Act was been discussed. No archivists or records managers were invited to any of these sessions, nor were any members of the National Document Access, Assessment and Selection Committee. Either consciously or unconsciously, the intelligent work of the back-office was not taken into account. Instead, everything was directed at active publicity and the legal interpretation of the law. There were courses aimed at senior officials, secretaries, auditors, lawyers, but none aimed at archivists and records managers. We expressed our perplexity to the Directorate General for Archives, Libraries, Museums and Heritage in a meeting on 17 February. The reply was that it would not be possible to carry out a systematic survey of the training sessions to see whether they involved the participation of the Directorate itself or of members of CNAATD. At that point we complained about the lack of enthusiasm shown by the Directorate General in deploying the Transparency Act. The reply we got was that they did indeed participate in the interdepartmental commissions in order to organise deployment within the Government of Catalonia.
At the end of March, the Federation of Municipalities of Catalonia and the Association of Municipalities of Catalonia sent a practical guide on how to implement the Transparency Act in all municipalities in Catalonia. The guide is anything but a guide and its author expresses opinions on the role of archivists and records managers in relation to access to information which are, quite frankly, hastily formulated without supporting documentation. The interpretation offers a legal supremacy that is clearly exaggerated in light of the literalness of the act and that undermines the presence of archivists on the new Guarantee Commission on the basis that the resolutions arising from it may only be made through ‘delicate’ legal deliberations. On 27 March we sent three letters submitting a formal complaint to the FMC, the AMC and the author of the Guide. To date we have still not received a response from any of them. Well, no formal response, but there has been a response.
On 21 and 22 April, the two federations of municipalities organised a series of comprehensive information days with the presence amongst the speakers of all the agents involved in deploying the Transparency Act within the municipalities: the Transparency Commissioner, the Ombudsman, the Anti-fraud Office, the Public Audit Office, secretaries, auditors, university lecturers in Public Law, with just one exception, not one single member of CNAATD. We submitted another complaint to the Directorate General for Archives, Libraries, Museums and Heritage in relation to this malpractice and ask for action to be taken to ensure representation at future information sessions. No reply was received in response to this complaint which was sent by email. No members of the AAC board attended the information sessions, partly due to incompatibility with their own work schedules, and partly as a stance taken against the organisation of the sessions. Some archivists did attend, however, and were perplexed at the lack of knowledge and lack of tact shown by key agents responsible for Transparency, such as the Ombudsman, who expressed doubts about whether archives in this country could be said to be in good condition. Some archivists responded to these comments. On the 22nd, a member of the AAC complained to the president of the Association about how the profession has been treated in these information sessions. We reply that although we have taken various measures, none of these have been sufficient. The member tells us that he has contacted the presidency of the FMP about this mistreatment and that the presidency has replied that they are aware of the complaint we sent on 27 March. At the same time, they indicate that they do not intend to send a reply since they consider that we did not act as we should have done and that we did not offer any space for dialogue.
During these first four months in which the Transparency Act has been deployed, we have thus had to tolerate lack of information, disdain, negligence and disinterest in relation to the role that archivists and records managers ought to play according to the Act itself. This disinterest and lack of enthusiasm is not only shown by the agents involved, but even, and yet more worryingly, by the Directorate General for Archives, Libraries, Museums and Heritage. 
From the afternoon of 22 April the situation worsened.
22 and 23 April 2015
We find out that it is expected that the appointment of the members of the Guarantee Commission will be decided at the Parliamentary meeting the following week, and that some parliamentary groups have expressed their view that the inclusion of archivists and records managers is not necessary. This left us in a state of alert since we had already started to suspect that the and could not only be interpreted as an or, but that all the signs indicated that it would in fact be taken to mean without. The members of the board discussed which steps should be taken and how these ought to be executed over the following days. On 23 April we write a number of emails but do not send any of them, since we have no official confirmation that the appointment will be voted on in Parliament on 29 and 30 April.
24 April 2015
We receive information with the definitive agenda of the parliamentary meeting, point 7 of which confirms that the appointment of five members will go ahead. At that time, however, we still have no information on how the prior selection of these candidates will be made in accordance with article 40.2 of the Transparency Act. On the afternoon of 24 April, we proceed to send emails to all the representatives of the Commission of Parliamentary Institutional Affairs where we believed that this prior selection would be carried out at some point before 29 April. We received no response from the CIU, C's and PP parliamentary groups. ERC replied, thanking us for our email and recognising the value of our contributions. Our email requests that article 40.3 be legally complied with, proposes a ratio of 3 lawyers and 2 archivists, and offers our assistance in proposing names if required. On the evening of 24 April, ICV notify us that an agreement has already been reached between the four main Parliamentary groups of CIU, ERC, PSC and PP, according to which the candidates will be proposed in keeping with the D’Hondt method. Therefore, CIU will propose 2 candidates while the rest will propose 1 candidate each. ICV inform us that the agreement is now closed and that little can be done to change it. We are informed that the hearing will take place on Monday the 27th to evaluate the suitability of the candidates. No details are given of the names of the candidates or of their professional competence to form part of this commission.
25 and 26 April 2015
We try without success to contact representatives of CIU to discuss the appointment. We receive no further news until midday on Sunday the 26th, when we are told that representatives of CIU are aware of our efforts to contact them and will contact us on Monday the 27th.
27 April 2015
We wait for a telephone call from CIU on the Monday morning and when it does not come we call again ourselves. We are told that they are in a meeting and that they will call us back as soon as possible. CIU do not return our call. ICV contact us again and inform us that the hearing has been postponed until 28 April and will not take place on the 27th. The same morning, PSC inform us of their candidate and confirm that the hearing will take place on the Tuesday. At midday, an agreement signed by the four representatives of the four main parties is made public, with a list of the five candidates proposed for the Guarantee Commission. None of the candidates is known within the field of archivists and records management and we begin to suspect that the selected group includes five lawyers and no archivists. Once the names are known, we are able to verify whether the candidates have any training, knowledge or expertise in archives. The conclusion we draw is negative.
We speak with ICV to see if there is any chance of delaying the procedure and trying to introduce the necessary criteria into the selection procedure to ensure that article 40.3 is complied with as fully as possible. They tell us that there is little to be done. We contact the president of the Commission of Parliamentary Institutional Affairs to ask it to advise its members to check whether the selection complies with the law. They tell us that this cannot be done. We ask ERC and ICV to ask specific questions about expertise in archives at the hearing the following day and they undertake to do this. At the same time, we speak to a lawyer to see if it looks like the appointment contravenes the law or not and to check whether legal action can be taken against it if it goes ahead. The response is that it would seem that there is a possibility of legal action but that we need to wait to see how events unfold.
After 9.00 pm on Monday the 27th, we receive a telephone call from the Directorate General for Archives, Libraries, Museums and Heritage expressing the great difficulty involved in selecting the five candidates. To our surprise we are told that the Directorate General and the Ministry of Culture are taking steps to ‘minimise the impact’ of the appointment. We advise the Directorate General that it seems to us entirely inappropriate to consider inferior solutions and to accept a breach of the law. We also indicate that we are considering initiating legal action to stop it. The Directorate reply that they will continue working to see what can be done to resolve the situation. We ask whether the minister is aware of the infraction and we are told that yes he is, and that action is being taken.
28 April 2015
First thing in the morning we try again unsuccessfully to contact representatives of CIU. Once again we are told that they are in a meeting and that they will call us back. We do not receive a call. Mid-morning we receive a phone call from the Minister for Culture who expressed his perplexity about the situation and advised us that he was talking with the Minister for Governance to ensure a ‘clear and noteworthy’ presence of archivists and records managers on the Guarantee Commission, even if its members were not from this professional group. We respond that what is needed is full compliance with the law and not urgent solutions to a flagrant incoherence which is ‘difficult to resolve at this stage’. We ask which representative of the Government we can contact to negotiate the situation. We are told that they will try to provide us with a name but we receive no further information. This conversation is discussed among some members of the board and we all agree to hold our stance and to insist that the law be upheld.
The hearing at the Institutional Affairs Commission takes place between 12.08 and 2.35 pm. The first candidate named by ICV states clearly that she does not consider herself to be an expert in archives and records management, although, as a user of them, she states that she knows how they work and what their functions are. The second candidate confirms that they know ‘what a document is’, but that they are not an expert in archives, although they do know what ‘registrars’ do... The third candidate named by ERC and ICV also states that they are not an expert in archives and records management. The fourth candidate named by ERC and ICV says that he is familiar with the sector and was even a university tutor of a master’s degree course in Archives during the nineties, but in the field of law. The fifth candidate makes a sad appeal to some typical comments and prejudices about the poor records management in administering justice: mountains of files and rat-eaten files at the Archives. In short, what is evident is a total lack of expertise in archives, a lack of any specific training, not even in relation to archive law or to CNAATD (nobody even had the courtesy to mention the commission), and a manifestation of totally inappropriate prejudices bearing in mind that, in some cases, this commission will have to assess whether problems with the right to access amount to a breach of articles 5.2, 5.4 and 19.3 of the Transparency Act. The hearing we attended was thus grotesque.
On the same afternoon we investigate whether there is any parliamentary procedure available to put a stop to this situation. The procedures that exist are not applicable in this case or are highly unlikely. We send emails to different members of the Institutional Affairs Commission asking them to reconsider the flagrant breach of the law. We insist that the candidates have not shown any expertise in anything resembling archival science or records management. We demand that the imminent appointment be halted and request a full reconsideration of the whole procedure. It is still not too late.
In the evening we vehemently insist that CIU reply to our phone calls and give us their opinion on the matter. ERC tell us that they were also surprised with the hearing and blame CIU for not having selected a candidate with archival expertise, given that they had the opportunity to choose two candidates. It becomes clear, therefore, that the agreement between the four parties had been made in a hasty and uninformed manner, without establishing any specific criteria on the ratio of lawyers to archivists. It would be reasonable to think—although no evidence is available to confirm this—that the agreement was made with full knowledge of the facts and that there was simply no will to incorporate the legal requirements. If this is the case, it is deplorable.
In view of the outcry, the Board unanimously agrees to issue a public communication against the procedure and against the appointment due to be made the following day.
29 April 2015
First thing in the morning we issue the communication and send it to all the parliamentary groups. In the communication, as is now well known, we request that the appointment be reconsidered and the legal provisions of article 40.3 be respected. We send a copy to the media, but request that they do not make it public until we see that there is nothing else to be done. We speak to two national newspapers in more depth. Our communication circulates on the networks and is very well received by professionals who are amazed at the events.
We consult other lawyers to check if what has occurred could be appealed against legally. This is confirmed once again. We are told that the case will need to be looked at after the appointment, but that the commission is quite clearly deficient.
Finally, around mid-morning, we receive a telephone call from CIU offering us the chance to have a meeting on 30 May at five in the afternoon, after the date of the parliamentary meeting. We turn down the offer and insist that we need to discuss the matter before the appointment, not after. In the afternoon we speak with a third lawyer who, this time, has reservations about a potential appeal and about the consequences this could have. He ends up saying that the appointment could be interpreted as lawful and that, at the end of the day, the cases that the Guarantee Commission will have to resolve will be of a ‘delicate’ legal nature and that archive knowledge will not play any specific role in this.
The email sent to the parliamentary groups receives replies from C’s, ICV and CUP, who agree with us, and tell us that they will either vote against the appointment of the members of the Commission or abstain from voting. ERC also replies and tries to justify the legality of the appointment, saying primarily that their group had asked specific questions about archives and that one of the candidates had explained that he had been a university tutor of a Master in Archives. ERC also suggest that we meet after the parliamentary meeting and we turn down this offer. We respond with well-developed arguments that, despite everything, we believe that neither the spirit nor the letter of the law is being complied with and that the CNAATD is being crudely pushed away from its key functions. CIU suggests another meeting on Tuesday 5 May which we also decline. Once again we request a meeting with the members of its party at the Commission of Institutional Affairs, without success.
30 April 2015
The AAC’s complaint is made public in the morning through the digital version of ARA newspaper. The news circulates on the Internet and archive professionals express their absolute indignation about the appointment. Around 10 in the morning CIU finally contacts the AAC by telephone. They inform us that the decision was made by all four groups and that, unfortunately, none of the parties had proposed a candidate from the archive sector. We ask them about the procedure followed, about why no prior selection was made to determine the ratio, and advise them that the agreement may be appealed against. CIU tell us that the legal expert from the Commission of Institutional Affairs had not issued a negative legal report, but that neither had they issued a positive report, with the understanding being that if there was no report either way then the ‘silence’ must be positive. In light of this, the parliamentary groups had decided to proceed with the appointment without reservation. We request that the subject be put on hold and that time be given to be able to discuss the matter properly. We point out that it is incongruent to hurry the matter along in order to comply with the terms of the Transparency Act and to appoint the new commission when, at the same time, this could result in a breaching of article 40.3 in such a patent way. CIU tell us that certain processes can be halted when a negative legal report exists, as is often the case.
We call the president of the Institutional Affairs Commission and ask them to request a legal report from the appropriate lawyer, who happens to be the most senior lawyer of Parliament. We ask that, whether positive or negative, this legal report resolve any possible doubts about the appointment. The president of the commission talks with CIU and the senior lawyer but none of them consider it necessary to draw up a legal report. We ask ICV and CUP to request the report but, unfortunately, we have run out of time. The voting process is imminent. ICV assure us that they will request that the procedure be stopped and that measures be taken to draw up an agreement with full legal backing.
At midday, the appointment of the five candidates approved in the hearing of two days previous is ratified. The interventions made by the different representatives of the parliamentary groups are full of inconsistencies and incoherencies. We are once again faced with a grotesque appointment. C’s inform the meeting of our communication. ICV make a formal request to stop the appointment in view of the doubts raised and ask the president of the Parliament to read out article 40.3 again. It is read. CUP support our complaint and say that they will abstain. PP and PSC do not provide any arguments in their interventions in relation to the lack of archivists and records managers. ERC argue that archive knowledge ought to be recognised through an agreement made between the new Guarantee Commission and archivists! CIU end up saying that while no archivists may be on the board of the commission now, this does not mean that they will not be in the future. It is highly unusual and totally disconcerting that the arguments presented in a parliamentary meeting be so lamentably lacking.
The vote goes ahead and the appointment of the five candidates is approved. Extremely disappointed at this stage, we speak to a lawyer and look at the legal route we will initiate after the publication of the decree from the week of 4 May.
The situation as it stands
This is, then, our account of the facts that occurred from the month of January and, with particular relevance, from the 22 April. Right up to the present day we are still considering which legal, political and communication action we will take over the next days, and we will advise you of this in detail and in due course. We have witnessed something of an absurdity, but the problem, as is well known, is much more complex than this. 
The archives of this country which are held at the Ministry of Culture are no longer being put to good use. Transparency policies have made no mention of the Ministry of Culture in this regard. Everything is redirected towards Governance. The ministry itself has shown a lack of enthusiasm and has proposed policies over the last few years which are totally lacking in direction and erroneous. The profession has changed and so have its functions. If we want the profession to continue carrying out the task that it is equipped to do given its specific expertise and training, then serious reflection is needed within the Catalan Ministry of Culture. At a time when certain amendments to archive laws are expected, maybe it is time for the Ministry to make it explicit that records management, access to information and transparency are not intrinsic parts of its policy area and for it to hand these responsibilities over to a more mainstream and competent Ministry. We will not be content merely ‘making memories’ or ‘sponsoring heritage’ while burying the profession in paper museums. We demand a serious solution to a problem that is leading to an unprecedented discrediting of the profession which is the result of years of inaction.
In short, the story has just begun. We considered it opportune to carry out an exercise in frankness and absolute transparency to let everyone know what the board of the AAC has experienced over these last few months. You can be absolutely sure that we are taking all possible steps to reverse the situation with confidence and with all the resources we can gather. But this time, and more than ever, we need your utmost support to be able to face this challenge together.
